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THE  AMERICAN  COMMISSIONER 

MIXED  CLAIMS  COMMISSION 

UNITED  STATES  AND  GERMANY 


DECISION  NO.  60 

IN  THE  MATTER  OF 

FIXING  REASONABLE  FEES  FOR  ATTORNEYS  OR 
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In  this  case,  an  award  was  made  by  this  Commission  on  May  1, 
1929,  on  behalf  of  the  above-named  claimant,  (1)  for  bank  balances 
in  Germany  amounting  to  $157,092.44,  "  for  the  sole  and  exclusive 
benefit  "  of  certain  of  its  stockholders,  and  (2)  for  a  bank  balance  in 
Germany  amounting  to  $100,812.30,  representing  coupons  collected, 
•'  for  the  benefit  of  its  customers  who  were  owners  of  securities  on 
deposit  with  the  *  *  *  Deutsche  Bank  in  the  name  of  the 
Transatlantic  Trust  Company,"  with  interest  on  each  of  said 
amounts  at  the  rate  of  five  per  cent  per  annum  from  January  1,  1920, 
to  the  date  of  payment. 

On  May  8,  1929,  before  any  notice  had  been  received  from  the 
American  Commission.er,  or  the  award  in  this  case  had  been  certified 
for  payment,  and,  indeed,  before  the  expiration  of  the  period  within 
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which  an  application  for  a  rehearing  might  have  been  made,  the 
claimant  addressed  to  the  American  Commissioner  the  following 
letter : 

In  the  Matter  of  Transatlantic  Trust  Company 
List  No.  6296 ;  and  the 
Award  therein  of  $100,812.30  to  the 
Transatlantic  Trust  Company  for  the 
benefit  of  its  customers. 

******* 

In  accordance  with  the  provisions  of  the  War  Claims  Settlement  Act,  the 
corporation  respectfully  requests  that  the  fees  of  Nippert  &  Brown,  who  ap- 
peared on  behalf  of  this  company  before  the  Commission,  be  fixed  by  the 
Commissioner. 

This  company  requested  Nippert  &  Brown  to  act  in  the  premises,  but 
without  fixing  of  any  fee  in  advance  since  the  claim  was  filed  on  behalf 
of  numerous  parties  other  than  the  company. 

The  company  has  received  a  bill  based  on  a  contingency  of  15%  from 
Nippert  &  Brown,  for  payment  upon  payment  of  the  award.  The  company 
feels  that  this  amount  is  fair  and  reasonable  for  the  services  rendered,  but 
feels,  in  view  of  the  numerous  parties  in  beneficial  interest,  that  it  is  appro- 
priate for  the  Commissioner  to  fix  a  proper  fee  judicially  before  the  company's 
acceptance  of  the  bill  for  payment.  The  company  would  add  that  Messrs. 
Nippert  &  Brown  accede  in  the  propriety  of  this  submission  in  advance  of 
payment. 

On  May  14,  1929,  the  American  Commissioner  wrote  to  the  claim- 
ant calling  attention  to  the  provisions  of  Section  9  of  the  Settlement 
of  War  Claims  Act  authorizing  him  to  fix  attorneys'  fees  only 
upon  the  written  request  of  the  claimant  filed  before  the  expiration 
of  ninety  days  after  the  date  of  mailing  the  notice  provided  for 
therein  and  added: 

Inasmuch  as  such  notice  has  not  yet  been  sent  to  you  your  request  of  May 
8th  is  not  strictly  in  compliance  with  the  provisions  of  the  Act.  This  notice, 
however,  will  be  sent  to  you  in  due  course  and,  after  its  receipt,  you  should, 
accordingly,  within  ninety  days  from  the  date  of  its  mailing  by  me,  file  your 
request  that  I  fix  a  reasonable  fee  in  this  case. 

The  American  Commissioner  had  stated  in  his  general  Jurisdic- 
tional and  Administrative  Decision  of  September  28,  1928 : 

The  situation  had  been  somewhat  complicated  at  the  outset  by  reason  of 
the  sending  of  a  previous  notice  by  the  Agent  of  the  United  States  to  claimants 
informing  them  that  under  the  above-quoted  provisions  of  the  "  Settlement 
of  War  Claims  Act  of  1928  "  the  American  Commissioner  would,  at  the  request 


of  a  claimant,  take  the  action  authorized  by  tlie  aforesaid  provisions.  In 
response  to  this  unofficial  prior  notice  niimerous  requests  for  fixing  attorney's 
fees  were  filed  by  claimants  with  the  American  Commissioner  before  his  official 
notice  was  mailed. 

In  those  cases  the  American  Commissioner  notified  the  claimants  that  it 
was  desirable,  in  order  to  comply  strictly  with  the  terms  of  the  Act,  that  a 
new  request  be  filed  with  him  after  the  receipt  of  his  official  notice,  in  view 
of  the  requirements  of  the  Act  that  sucli  notice  must  be  filed  "  before  the 
expiration  of  ninety  days  after  the  date  of  mailing  of  such  notice ".  The 
American  Commissioner  did  not  have  occasion  in  any  of  these  cases  to  rule 
definitely  whether  or  not  the  requests  previously  filed  were  void,  because 
in  each  case  a  new  request  was  filed  in  response  to  his  suggestion  that  if 
the  claimant  still  desired  that  this  action  be  taken  this  procedure  be  adopted 
in  order  to  avoid  raising  any  question  as  to  the  effectiveness  of  the  claimant's 
request. 

On  June  1,  1929,  the  claimant  addressed  to  the  American  Commis- 
sioner a  duplicate  signed  copy  of  its  previous  letter  of  May  8,  1929. 

On  June  7,  1929,  the  American  Commissioner  mailed  to  the 
claimant  an  official  notice,  pursuant  to  the  provisions  of  Section 
9  of  the  above-mentioned  Act.     This  notice  expressly  stated : 

2.  Where  claimants  are  satisfied  with  the  fees  charged  by  their  attorneys 
for  services,  or  have  already  paid  for  such  services,  it  is  neither  necessary 
nor  appropriate  for  claimants  to  request  the  Commissioner  to  fix  such  fees. 
The  Act  contemplates  that  fees  shall  be  fixed  only  where  there  is  disagreement 
between  claimants  and  attorneys. 

7.  No  fee  shall  be  fixed  under  this  subsection  unless  written  request  therefor 
is  filed  with  the  undersigned  before  the  expiration  of  ninety  days  after  the 
date  of  mailing  of  this  notice,  which  period  is  to  be  computed  from  the  date 
stated  above. 

On  June  13,  1929,  the  claimant  acknowledged  the  receipt  of  this 
notice.  No  further  communication  has  been  received  from  the 
claimant. 

On  June  7,  1929,  prior  to  the  receipt  of  the  aforesaid  notice  by 
the  claimant,  the  claimant's  attorney,  John  Wilson  Brown,  III,  a 
member  of  the  firm  of  Nippert  &  Brown,  sent  to  the  American 
Commissioner  an  affidavit  giving  certain  information  as  to  the 
character,  extent  and  value  of  his  services  on  behalf  of  the  claimant. 
This  aflSdavit  was  not  communicated  to  the  claimant. 

On  November  25,  1929,  the  attorneys  wrote  the  American  Com- 
missioner : 
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Last  spring,  pursuant  to  the  request  of  Transatlantic  Trust  Company  holders 
of  award,  List  No.  6296  that  you  fix  a  fair  and  reasonable  fee  in  that  case, 
we  submitted  affidavits  and  statement  of  services. 

At  the  present  time  the  Treasury  is  preparing  to  make  payment  of  the  award 
to  the  Trust  Company  for  distribution  among  the  several  persons  entitled 
thereto.  Such  distribution  is  not  possible,  however,  before  the  company  is 
advised  by  you  as  to  the  fee  fixed. 

The  company,  as  our  application  states,  is  not  in  position  to  fix  the  fee  by 
agreement  simply  because,  while  we  were  retained  by  the  company,  we  were 
retained  by  it  on  behalf  of  numerous  parties  in  interest  to  the  award  and  with 
the  understanding  that  the  fee  would  be  left  to  the  American  Commissioner. 

May  we  therefore,  request  you,  not  only  on  our  own  behalf,  but  in  the  interest 
of  numerous  persons  awaiting  distribution  of  the  award,  to  consider  and  give 
your  decision  on  the  amount  of  the  fee  to  which  we  are  entitled. 

On  November  30,  1929,  the  American  Commissioner  replied,  call- 
ing attention  to  the  failure  of  the  claimant  to  file  a  written  request 
in  compliance  with  the  requirements  of  the  Act  as  interpreted  by 
the  American  Commissioner,  and  informing  them  that  accordingly 
he  was  not  authorized  to  take  any  action  in  this  claim. 

A  copy  of  this  letter  was  sent  to  the  claimant  herein. 

On  December  6,  1929,  the  attorneys  replied,  stating  that : 

It  would  seem  to  us  that  the  mailing  of  such  notice  is  not  jurisdictional  to 
create  the  right  to  have  fee  fixed  which  is  granted  by  the  statute  but  that  the 
mailing  of  such  notice  merely  cuts  ofE  the  right  made  inherent  by  the  statute 
at  a  ninety-day  period. 

On  this  interpretation  we  would  suggest  that  the  company's  application  was 
filed  before  ninety  days  after  receipt  of  such  notice  although  it  was  filed  prior 
to  such  notice. 

This  letter  further  stated: 

Both  we  and  the  company  are  anxious  that  this  fee  be  fixed  fairly  and 
impartially  by  the  Commissioner  for  reasons  we  have  stated  hereinbefore 
since,  if  the  fee  is  not  fixed  in  such  impartial  way,  such  fee  as  shall  be  billed 
and  paid  would  become  the  subject  of  much  discussion  by  the  beneficiaries 
of  the  award  and  since  the  distribution  of  the  award  will  be  complicated  and 
arduous  anyway,  the  company  would  be  much  convenienced  by  being  able  to 
refer  to  an  impartial  and  fair  assessment  authorized  by  law.     *     *     * 

It  is,  of  course,  true  that  we  can  still  fix  the  fee  by  agreement  with  the 
company  or  if  necessary  have  the  fee  fixed  by  court  on  suit  brought  by  us 
against  the  company,  but  either  of  these  methods  would  be  troublesome  in 
a  way  which  would  be  completely  obviated  if  you  will,  after  reconsideration, 
find  that  you  have  jurisdiction.  Even  in  case  of  doubt  on  this  score,  your 
decision  would  have  equal  weight,  nevei'theless,  as  the  opinion  of  an  impartial 
and  disinterested  party  having  knowledge  of  the  proceedings  had  and  work  done 
in  comparison  with  other  like  cases. 
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It  thus  appears  that  in  the  instant  case,  upon  receipt  of  the 
claimant's  first  request  to  have  its  attorneys'  fees  fixed,  the  American 
Commissioner  informed  the  claimant  that  it  should,  before  the  ex- 
piration of  ninety  days  after  the  date  of  the  mailing  of  an  official 
notice,  file  its  written  request  that  a  reasonable  fee  be  fixed  in  this 
case;  that  the  claimant's  second  request  dated  June  1,  1929,  also 
antedated  the  Commissioner's  official  notice;  and  that  on  June  13, 
following  the  receipt  of  the  Commissioner's  notice,  mailed  June  7th, 
the  claimant  merely  acknowledged  its  receipt  without  confirming  its 
previous  requests  to  have  the  attorney's  fees  fixed. 

It  must  be  noted  further  that  the  Commissioner's  official  notice 
informed  the  claimant,  in  paragraph  numbered  2,  that  in  case  the 
claimant  was  satisfied  with  the  fees  charged  by  its  attorneys,  it 
was  not  necessary  or  appropriate  for  it  to  request  the  Commissioner 
to  fix  such  fees,  and,  in  paragraph  numbered  3,  that  the  Act  re- 
quires the  requests  to  be  made  by  the  claimants  and  "  does  not 
authorize  attorneys  to  make  such  requests ".  The  notice  further 
informed  the  claimant,  in  paragraph  numbered  7,  that  no  fee  would 
be  fixed  unless  written  request  therefor  was  filed  with  the  Commis- 
sioner before  the  expiration  of  ninety  days  after  the  date  of  the 
mailing  of  the  notice,  June  7,  1929. 

The  fact  that  the  claimant,  prior  to  June  7th,  had  informed  the 
Commissioner  that  the  fee  asked  by  the  attorneys  was  "  fair  and 
reasonable",  and  the  further  fact  that,  after  the  Commissioner's  no- 
tice was  sent  on  June  7th,  the  claimant  merely  acknowledged  re- 
ceipt of  the  notice  without  renewing  or  confirming  its  premature 
request,  were  taken  by  the  Commissioner  to  mean  that  no  action  was 
desired. 

The  Commissioner  also  felt  justified  in  assuming  that,  in  view  of 
the  rather  guarded  way  in  which  the  claimant's  original  request  was 
phrased.^  the  claimant  did  not  feel  fully  authorized  to  initiate  this 
proceeding  because,  as  explained  in  that  request,  the  claimant  had 
retained  these  attorneys  not  on  its  OAvn  behalf,  but  "  on  behalf  of 
numerous  parties  other  than  the  company  ".  This  view  was  con- 
firmed by  the  statement  in  the  attorneys'  letter  of  November  25, 
1929,  quoted  above,  as  follows : 

The  company,  as  our  application  states,  is  not  in  position  to  fix  the  fee 
by  agreement  simply  because,  while  we  were  retained  by  the  company,  we 
were  retained  by  it  on  behalf  of  numerous  parties  in  interest  to  the  award 
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and   witli   the   understanding   that   the   fee   would   be   left    to    the   American 
Commissioner. 

The  claimant  and  the  attorneys  as  well  seem  to  have  been  unable 
to  determine  definitely  in  their  own  minds  whether  or  not  the  claim- 
ant was  authorized  to  act  for  the  beneficiaries  under  the  item  in  the 
award  for  the  benefit  of  its  customers,  but  this  is  a  question  which 
does  not  come  within  the  jurisdiction  of  the  American  Commis- 
sioner to  determine  under  the  authority  conferred  upon  him  to  fix 
the  fees  of  attorneys  employed  by  claimants. 

It  will  be  observed,  however,  that  it  is  immaterial  whether  or  not 
the  claimant  was  entitled  to  act  for  the  beneficiaries  under  this 
award  because  in  neither  case  can  this  proceeding  be  maintained. 

If  the  claimant  has  authority  to  act  for  the  beneficiaries,  then  its 
declaration  that  the  fee  asked  by  these  attorneys  is  satisfactory  to 
it  as  claimant  is  the  end  of  the  matter  under  the  rulings  of  the 
American  Commissioner  so  far  as  this  j)roceeding  is  concerned. 

On  the  other  hand,  if  the  claimant  had  not  authority  to  act  for 
the  beneficiaries,  then  its  request  to  have  fixed  the  fees  of  its  attorneys 
employed  on  their  behalf  does  not  confer  upon  the  American  Com- 
missioner jurisdiction  to  take  such  action  under  the  provisions  of 
Section  9  of  the  "  Settlement  of  War  Claims  Act  of  1928."  This  is 
perhaps,  the  reason  why  the  claimant's  request  was  not  more  definite 
and  why  the  premature  request  was  not  subsequently  renewed  after 
the  American  Commissioner's  notice  was  received. 

Furthermore,  the  records  of  the  American  Agency  show  that  some 
of  the  customers  of  the  claimant  presented  separate  claims  to  this 
Commission,  and  were  represented  by  attorneys  other  than  the  attor- 
neys herein,  and  that  the  claims  so  presented  were  dismissed  because 
they  were  covered  by  the  award  made  for  the  benefit  of  the  customers 
in  this  case.  The  records  further  show  that  the  attorneys  for  certain 
of  these  customers  have  entered  an  appearance  before  the  Treasury 
Department  opposing  pa^^ment  to  the  claimant  of  the  portion  of  the 
award  on  behalf  of  the  customers,  and  that  payment  thereof  has  been 
withheld  pending  settlement  of  the  rights  of  all  interested  parties. 

It  will  be  noted  that  the  claimant  has  not  requested  that  the  fees 
of  these  other  attorneys  be  fixed,  and  the  American  Commissioner  has 
not  been  informed  that  these  customers  are  satisfied  with  the  amount 
of  the  fee  which  the  claimant  is  willing  to  pay  its  attorneys. 
In  the  circumstances    the   fees    of    the    attorneys  employed  by  the 
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claimant  could  not  properly  be  fixed  without  giving  the  attorneys 
employed  by  customers  an  opportunity  to  be  heard.  It  is  impossible, 
however,  to  bring  these  other  attorneys  into  the  present  proceeding 
because,  in  making  its  award,  this  Commission  was  not  furnished 
with  a  complete  list  of  the  claimant's  customers  who  are  to  benefit 
under  the  award  to  the  claimant,  and  the  American  Commissioner 
accordingly  has  no  official  information  of  the  identity  of  these  bene- 
ficiaries or  the  attorneys  entitled  to  represent  them,  and  is  not  in  a 
position  to  undertake  fee  fixing  proceedings  on  their  behalf. 

Moreover,  as  stated  in  the  attorneys'  letter  of  December  6,  1929, 
quoted  above,  "It  is,  of  course,  true  that  we  can  still  fix  the  fee  by 
agreement  with  the  company  or  if  necessary  have  the  fee  fixed  by 
Court  on  suit  brought  by  us  against  the  company"  etc.  It  is  also 
possible  that  an  amicable  adjustment  may  be  arrived  at  between  these 
attorneys,  and  the  attorneys  representing  the  customers  of  the  claim- 
ant who  have  appeared  before  the  Treasury  Department  in  opposi- 
tion to  the  payment  of  this  award,  pending  a  settlement  of  the  rights 
of  all  interested  parties. 

As  pointed  out  by  the  American  Commissioner  in  his  Decision  No. 
26,  in  a  similar  fee  fixing  proceeding, 

The  primary  purpose  of  the  fee-fixing  provisions  of  the  "  Settlement  of  War 
Claims  Act  of  1928  "  was  to  prevent  the  collection  of  excessive  fees  by  attorneys 
and  to  fix  reasonable  fees  for  them  in  cases  of  dispute.  This  purpose  will  be 
fully  accomplished  in  this  case  by  the  proceedings  pending  in  the  New  York 
Supreme  Court  and,  inasmuch  as  the  "  Settlement  of  War  Claims  Act  of  192S  " 
merely  authorizes  and  does  not  direct  the  American  Commissioner  to  fix  rea- 
sonable fees,  it  rests  in  his  discretion  to  refuse  to  take  such  action  when,  as 
in  this  case,  the  result  desired  by  Congress  in  enacting  this  legislation  will  be 
fully  accomplished  without  his  intervention. 

In  view  of  these  considerations,  the  American  Commissioner  con- 
siders, without  passing  upon  the  reasonableness  of  the  fees  charged 
by  these  attorneys,  that  it  is  not  desirable  or  appropriate  for  liim  to 
undertake  to  fix  their  fees  in  this  case. 

Done  at  Washington,  D.  C,  June  21,  1930. 

Chandler  P.  Andekson, 
American  Commissioner, 
Mixed  Claivis  Commission, 
United  States  and  Germany. 
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